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RECOMVENDED ORDER OF DI SM SSAL

Upon due notice, on June 1, 1995, this cause canme on for oral argunment by
t el ephoni ¢ conference call upon Unisys Corporation's Petition to Intervene and
Motion to Dismiss. Thereafter, Andahl Corporation filed a witten response
whi ch, together with all other advices, has been considered by Ella Jane P.
Davis, a duly designated Hearing Oficer of the Division of Administrative
Heari ngs.
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STATEMENT OF THE | SSUE

VWhet her the protest herein is premature under the ternms of the Request for
Proposal s and Section 120.53(5) F.S.

PRELI M NARY STATEMENT

This cause arises froma Request for Proposal (RFP) issued by the
Department of H ghway Safety and Mtor Vehicles (DHSW). Petitioner Andahl
Corporation (Andahl) is ranked as the nunber two bidder if the bid process
proceeds no further. Unisys Corporation (Unisys) is ranked as the nunmber one
bidder if the bid process proceeds no further.

The case was referred to the Division of Adm nistrative Hearings on May 25,
1995. Unisys' notion to intervene was already filed. The undersigned hearing
officer received the file on May 26, 1995. A notice of formal hearing for June
8-9, 1995 was issued the sane day.

Unisys filed its nmotion to dismss on May 30, 1995. Oal argunent occurred
on June 1, 1995, as recited above. This recomended order addresses that
not i on.

There was no opposition to the intervention of Unisys. Intervention was
orally ordered. This order also nenorializes that ruling. The style of this
case i s hereby anmended as set out above.

FI NDI NGS OF FACT

1. This proceedi ng concerns a protest by Andahl regarding DHSW' s "notice
of intent to benchmark” with Unisys pursuant to RFP 046-95 REBI D

2. The RFP was issued on April 5, 1995. Meetings concerning the
specifications were held on April 14 and 18, 1995. No protests were tinely
filed with regard to the specifications. On May 4, 1995, the agency issued its
notice of intent to benchmark as nore specifically described bel ow

3. The RFP is divided into three sections: the technical proposal, the
price proposal, and the benchmark. So far, all proposals have been eval uated
and ranked by DHSW based on technical and price criteria. At this stage,

Uni sys is ranked first, and Andahl is ranked second.

4. Wen it had determ ned that Unisys had received the highest conbi ned
score on the technical and price proposals, DHSW posted the tabul ated scores of
all proposers and notified themof the agency's intent to proceed to the
benchmar k eval uati on phase of the RFP with Unisys. In an abundance of caution
the agency included in its notice of intent to benchmark, to which was attached
the final point tabulation for all conpeting vendors, the notice of a right to
protest within 72 hours pursuant to Section 120.53 (5) F. S

5. Andahl tinmely filed its notice of protest and its formal protest.
Wt hout unnecessary el aboration, the thrust of Amndahl's protest is directed to
Sections 3.23 and 6.0 of the RFP and DHSMV' s scoring of the technical and price
proposal s. That protest includes, but may not be linmted to, an accusation that
the agency inproperly permtted Unisys to manipulate its certified mnority
busi ness enterprise conpliance after the subnmittal of its response to the RFP



6. Anmdahl further asserted that since a tabulation was attached to the
notice of intent to benchmark and due to the wordi ng of Section 120.53(5)(b)
F.S., DHSW Rule 15-2.003(2), and RFP Ceneral Condition 5 and Special Condition
3.5, Andahl was required to challenge the DHSW scoring and tabulation at this
point in time or be presunmed to have waived its right to protest.

7. Pursuant to Sections 4.1 and 4.2 of the RFP, the highest ranked
proposer (as determ ned by the scoring systemthus far) next nust participate in
a nont h-1ong benchmar k desi gned to denonstrate the hi ghest ranked proposer's
ability to perform |If the highest ranked proposer fails the benchmark, DHSW
will elimnate the highest ranked proposer and the next ranked proposer will be
gi ven the opportunity to performthe benchmark. |If the second ranked proposer
fails, the third can try benchmarki ng, and so on. Once sone proposer passes the
benchmark tier of evaluation, the recomendation to award will be posted.
Specifically, RFP specifications 4.1 and 4.2 which were not chall enged by a
protest within 72 hours of the | ast explanatory neeting thereon, read as
fol | ows:

4.1 CONTRACT AWARD

It is the intent of the DHSW to require the
qual i fied proposer scoring the highest nunber

of points after the Technical evaluation, and
Costs eval uation of the proposals to benchmark
all proposed hardware and software on the
configurations proposed . The Benchmark wil|

be perfornmed at the DHSWV, Kirknman Data Center
Tal | ahassee, Florida. Upon successful conpletion
of the Benchmark described in ATTACHVENT- B ,
a recomendation to award the contract resulting
from RFP 046-95-REBID will be submitted to the
Governor and Cabinet of the State of Florida.
Final award of a contract for this RFP will be
conti ngent upon the agency obtaining third party
fi nanci ng.

4.2 MANDATORY BENCHVARK REQUI REMENT

The hardware and software proposed in this RFP
shal | be benchmarked using the performance criteria
set forth in ATTACHVENT-B. This benchmark shal

be performed utilizing ORACLE asw t he DHSMW dat a-

base standard. It is the responsibility of the
proposer to insure that all hardware and software
proposed neet this requirenent. In the event any

non conformty or nonconpatibility is encountered
at any tine, the proposer will be elimnated from
further consideration and the next highest points
scoring proposer will be given the opportunity to
performthe benchmark. (Enphasis in the original)

8. DHSMW asserted unequivocally that in the present case, if Unisys does
not pass the benchmark, then Unisys will be elimnated and Andahl wll be
permtted to benchmark. It is equally clear that if Unisys passes the
benchmark, then a recommendation to award will be issued.

9. Al concerned seemto recognize the foregoing as the natural flow of
the RFP award procedure as contenplated by the RFP. Even the prayer for relief
contained in Andahl's petition states, in pertinent part,



". . . Andahl requests that DHSMV suspend further
action with respect to the contract award process
until this protest is resolved by final agency
action; . . . That a DOAH reconmended order and a
DHSMV final order be entered sel ecting Andahl as

t he wi nni ng proposal for benchmarking and ultinmate
award of the contract;

10. Andahl asserts that it is both fairer and nore efficient to score the
conpeting proposals and resolve all scoring issues pertaining to the technica
and price portions before benchmarking the interimw nner, rather than providing
an opportunity for the interimw nner to negotiate the manner in which its
products can be integrated to achi eve conformance and conpatibility with the
agency's purposes; that the benchmarking procedure directed to Uni sys cannot be
nmoni t ored by Andahl for possible protest purposes at a | ater stage; and that
benchmarki ng permts Unisys to nmake further adjustments towards qualifying a
mnority enterprise that was not certified at the tine Unisys submtted its
proposal . Andahl did not raise any of these issues prior to submtting its own
bi d.

CONCLUSI ONS OF LAW

11. Any jurisdiction the Division of Admi nistrative Hearings derives
herein is pursuant to Sections 120.53(5) and Section 120.57 (1), F. S

12. Bid protests are governed by Section 120.53(5) F.S. The statute
requi res agencies to establish rules regulating protests of their decision or
i nt ended deci sion concerning a bid solicitation or a contract award. There are
two types of agency action giving rise to the right to protest. These are
deci sions concerning the solicitation specifications and an i ntended decision to
award a contract.

13. The notion to dismss asserts two grounds for dismissal. First, that
Amdahl "s protest in effect untinely chall enges the specifications, and second,
that the protest is premature until the agency conpletes all phases of its
eval uations, including the benchmark tier of evaluation

14. Agenci es understandably must be circunspect in advising potentially
affected parties of statutory time limts, because, absent notice, an agency
cannot reject a protest as untinmely. See, Capital Copy, Inc. v. University of
Florida, 526 So. 2d 988 (Fla. 1st DCA 1988). Here, the agency, in an effort to
acconmodate all possible interpretations of the statute, has confused the
priorities of its owmn RFP by providing a notice and wi ndow of opportunity to
protest which is not normally contenplated by the statute. Accordingly, it is
not surprising that Andahl thought it had better protest now to avoid being
deened to have waived all protestable i ssues now apparent.

15. The statute is designed to protect parties and the adm nistrative
process from unduly burdensone and wasteful litigation. Andahl's argunent that
the case of Xerox Corp. v. DPR, 489 So. 2d 1230 (Fla. 1st DCA 1986) requires
that a protest be filed any tinme a tabulation is announced, however non-fina
that tabul ation may be, is not persuasive. That case essentially addressed
timeliness for filing a formal protest after a notice of protest has been filed
or, in effect, explained the nmethodol ogy for perfecting a protest toward formal



i ndependent hearing before the Division of Adm nistrative Hearings. It does not
control this situation, which is one of filing a premature notice of protest and
premature formal protest.

16. The current proceeding is not authorized. Section 120.53(5) F.S. and
Rul e 15.2003(3) and (4) F.A C. are controlling. The two categories of intended
agency action set out above (decisions concerning the solicitation
specifications and an intended decision to award a contract) are all that may be
protested, not a notice of intent to proceed to the third phase or tier of the
proposal eval uati on process.

17. |1 f DHSM/ proceeds to benchmark and Unisys fails to perform Andahl
will be invited to benchmark and this current proceeding will have been a
fruitless, but expensive and tinme-consuming exercise. |f DHSMW proceeds to
benchmark and Uni sys perforns satisfactorily, Amdahl and all other proposers
wi | I have anot her wi ndow of opportunity to protest all three tiers of evaluation
when the agency's recomendation (intent) to award i s noticed.

18. To adhere to Petitioner's reasoning would be to invite premature
protests at each tier. To adhere to Petitioner's reasoning would be to open the
door to sequential protests by each proposer who flunks the benchmark test.

Ei ther result would be unduly burdensone on the agency's resources and the

adm nistrative forum Neither result would facilitate Section 120.53 F.S.'s
goal to resolve all bid protests in the shortened time frame provided therein.
VWil e m nds outside the agency nay assess the tier systemcontained in the RFP
specifications as increasing, rather than decreasing, costs associated with

bi ddi ng, eval uating, testing (benchmarking), awarding, and protesting, that is
not a viable issue under Section 120.53(5) F.S. The agency has wi de discretion
to establish its own bid procedure, and it is entitled to the orderly pursuit of
its design and inplenentation. Wile the three tier evaluation process may be
awkward, it is not anbiguous and it was not tinely challenged when the
specifications were subject to challenge. The notion to dismss should be
grant ed.

RECOMVENDATI ON

Upon the foregoing findings of fact and conclusions of law, it is
recomended that the Departnment of Hi ghway Safety and Mdtor Vehicles enter a
final order dismssing the current petition without prejudice to its appropriate
i ssues being raised within the statutory tinme frane after the agency's
reconmendati on to award contract described in Section 4.1 of the RFP is issued
and prior to that recomendation to award being sumitted to the Governor and
Cabi net .

DONE and RECOMMENDED this 6th day of June, at Tall ahassee, Florida.

ELLA JANE P. DAVIS

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675



Filed with the derk of the
Di vision of Admi nistrative Hearings
this 6th day of June, 1995

COPI ES FURNI SHED:

David K. MIler

M St ephen Turner

Jay Adans

BROAD AND CASSEL

P. 0. DRAVER 11300

215 South Monroe St. Ste 400
Tal | ahassee, Florida 32302

Enoch J. Whitney

Judson Chapman

Ofice of the General Counsel
Depart nment of Hi ghway Safety and
Mot or Vehi cl es

2900 Apal achee Par kway

Tal | ahassee, Florida 32399

Mary Piccard

W Robert Vezina ||

Cunmi ngs, Lawrence & Vezina, P.A
1004 De Soto Park Drive

PO Box 589

Tal | ahassee, Florida 32302

Charles J. Brantley

Ofice of the General Counsel
Depart nment of Hi ghway Safety and
Mot or Vehi cl es

2900 Apal achee Par kway

Tal | ahassee, Florida 32399

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



